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DENCE The Burden of 
roof of a Novation is on the 
arty Alleging It. 
VATION — Where There is 
9 Mutual Intention That the 
jew Agreement be Substituted 
Yor the Old Agreement There 
no Novation. 
A Novation is Never Presumed. 
w Jersey Court of Errors and 


‘Appeals 
ween: The Sixteenth Ward 
Building & Loan Association 


Df Newark, N. .J, a corporation 
pf the State of New Jersey, 
omplt.-respt. and Reliable 
oan Mortgage & Security Co., 
pt als, Defts.-applts 


ril 20, 1939 


appeal from the Court of 
hancery 

appellant: Harold Simandl 
MLeonard J. Emmerglick, of 
founsel) 

r respondents William J 
Egan 

tfield, J 

The defendant corporation, on 
e 24, 1927, executed and de- 


ered to complainant its bond 
d mortgage to secure the pay- 
nt of $53,000. The officers and 
ectors of the corporation 
ned with it as individual 
sors in the execution of the 
d. On or about July 9, 1934, 
rtgagor was in default 

the knowledge and 
ssent of the individual oblig- 
on the bond, requested the 
nant to refund or recast 
Joan so that the indebted- 
which had been reduced 
$40,000 would be represented 


~ 


d with 








a straight mortgage loan of 
5000 and a regular building 
¢d loan mortgage of $15,000 
complainant agreed to make 





and new instruments 

drawn and executed 
tober 30. 1934 accordance 
application The 
al obligors on the 
ot. however, did not join 
mortgagor corporation 
tion of the two bonds 


on 
in 
in- 
old 
with 


in 
aii 


mpanying the new mortgag- 
2 were subsequently duly 
ded. The original mortgage 
ancelled I 
the n Ir, b 
d by th 
ld bond 
ngad 
nh 
It S d 
dividual oblig rs 
bond d f d d 





rin the alternative 
ted bonds and mor 
lled d the original in- 
d 


rors 





rtgages 





ail 
revived 
nd all 
be liable 
fendants 


rein- 


de- 








the obli 


thereon. 











“Digests of Recent Opinions 


gages had been substituted and 
accepted in payment of the or- 
iginal obligation, and prayed for 
the surrender and cancellation 
of same. 

The trial court found that the 
parties had not intended that 
the parties to the new bonds 
should be different than in the 
old bond. It determined the 
amount due on the two recast 
mortgages and directed the sale 
of the premises. The prayer to 
reform the instruments was de- 
nied on the ground that such 
action was not necessary to af- 
ford the plaintiff its relief. The 
prayers of the defendants were 
also denied. 

On appeal the defendants con- 
tended that the new bonds and 
mortgages were substituted in 
the place and stead of the first 
obligation and their acceptance 
constituted a novation The 
court held that a novation is 
generally accepted to mean that 
there being a contract in exist- 
ence, some new contract is 
stituted for it, either between 


ib- 


the same or different parties 
the consideration mutually be- 
ing the discharge of the old 
contract In order to effect a 
novation there must be a clear 
and definite intention on the 


part of all concerned that such 
is the purpose of the agreement, 
for it is a well settled principle 
that novation is never to be 
presumed. The intention by the 
obligor that the existing debt 
should be discharged by the new 
obligation must be concurred in 
by both debtor and creditor 
Here the proofs showed no such 
intention on the part of the As- 
sociation. 

The party alleging a novation 
has the burden of proof which 


the defendants have failed to 
bear 

Affirmed 

Continued on page 10, col. 1) 
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CASES OF INTEREST 


SISTER STATE DECISION 





By ABRAHAM L. FRIEDMAN 
of Newark 
1. Introduction 





CONFLICT OF LAWS — Liabil- 


ity of Husband, Resident of py a 1938 statute! the phrase 
New York, For Wife's Torts «insufficient in law” was substi- 
Committed in Foreign Juris- tyted for the word “frivolous” as 
diction. a ground for striking out a 
United States Circuit Court of pleading on motion. Is_ the 
Appeals, Second Circuit. term “insufficient in law” the 


Mathilde Siegmann, appellant, 
v. Leonore Meyer and Fred- 
erick L. Meyer, appellees. 

December 12, 1938. 

Carl Sherman for the appellant. 

Leon London for the appellee. 

L. Hand, C. J. 


equivalent of the word “frivo- 
lous”, or has the nature of the 
motion been altered? Before at- 
tempting to answer this ques- 
tion, we will first consider in 
detail the motion to strike out 
a pleading as “frivolous” as it 


The appeal is from judg- existed before the enactment of 
ment dismissing a complaint 9S|the 1938 statute, and in our 
against the husband in an ac-| conclusion we will then consid- 
ion for assault against a hus- er the changes, if any, made by 

nd and wife. The wife was| this statute. 


the assailant and committed the 2. Distinguished From Sham 


en 


Striking Out Frivolous Pleadings 


tly false’ the is 


pleading 


sham; but if the facts alleged 


(aside from any 
truth or falsity) 


question of 
are “palpably 


insufficient as a legal defence” 


or 
is 


cause of action, the pleading 
frivolous. 


Recently there has been quib- 
bling over whether a pleading 
could be both sham and frivol- 
ous at the same time; and there 


are decisions both ways.‘ 


The 


explanation is simple. Obviously 
the facts alleged, while “palp- 


ably” 


insufficient in law and 


therefore frivolous, may at the 
same time also be “palpably or 
|inherently false” and therefore 


sham. 
mean that when 


The decisions actually 
attacked as 


frivolous, the pleading is con- 
sidered, for the purposes of the 


issault in Florida where she had From time immemorial? law-|™otion only, as true in fact, and 
gone without her husband; both|yers have used the phrase|When attacked as sham, the 
defendants were citizens of New|“sham and frivolous” and the| Pleading is considered, for the 
York and the husband had nev-| momentum has carried the|PUrposes of that motion only, 
er been in Florida. The common phrase to. the present day. as being sufficient in law. 

law still obtains in Florida, un-| Nevertheless, there is a definite| 3- Distinguished from Motion 
der which a husband is liable | distinction between the mean-| in Lieu of Demurrer. 

for his wife’s torts, and thejing of sham and the meaing of At common law and in New 
plaintiff asserts that it imposes | frivolous. Jersey until 1912, the general 
a liability upon the husband “At common law a plea was|@emurrer was used to test the 
which she may enforce else- considered sham when it was|SUfficiency of the preceding 


where, even in New York, where 


palpably or inherently false, and 


the law is otherwise. The hus- from the plain or conceded facts 
band moved for a dismissal on in the case must have been 

~—-- --- known to the party interposing 
(Continued on page 6, col. 3) it to be false A frivolous 
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and therefore presumably inter- 




















Cincinnati, (CCNS) What 

; “.. posed for the purpose of delay.’’ 
is considered one of the Bar’s 
greatest victories in its fight 
the unauthorized prac- 
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oa Clark rem new 
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; ei , 4, and expediting hearin he 
made by (¢ 10 bell a : 
G iF) -esident merits Chief feature 
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P aa _ they permit many broad proced- 
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Continued on page 9, col 


pleading as to substance, and it 


wa 
wh 
of 

cie 


S resorted to by either party 


oO believed that the pleading 
the other party was insuffi- 
nt either because the com- 


plea need not be false, but is Plaint did not show a good 


cause of action, or the answer 


etc 


now been 


to 


defense to the action; and hence id not set up a legal defense, 


. The general demurrer has 


replaced by a motion 
out the pleading 


Strike on 


Let us emphasize—if the facts the ground that it discloses no 
alleged are “palpably or inher- @Ction, defense or counterclaim 


respectively;*° but the test of 
the sufficiency or insufficiency 
of the pleading remains as be- 


fore. The test on demurrer was 
specific, but the test on a mo- 
tion to strike out as frivolous 


was qualified 








“There are certain legal rule 
according to which it can b 
decided whether a plea is bac 
or not; but whether a plea i 
so bad as to be frivolous is 
juestion which ofte: ! tI 
brought to tl S 
finite 
deter j 

his view 
degree t 
a 
clearly, palpably 
where 
the decision he m 
i bar obviously and grossls 
insufficient, id] d ‘ 
where th yleadin i 
blus vith é 10W 

indation, and if demurred t 

would require no argument t 
it so: pleas which the 
urt without hesitation would 
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FRIVOLOUS PLEADINGS 


(Continued from page 1) 


if they had been consulted, have 


refused a place upon the re- 
cord,’’? 
“The character of (a friv- 


olous answer) is determined by 
mere inspection.”® 


An example will disclose the 
application of the test. In 
Holdman v. Tansey, suit was 


brought on a note and on a 
check. The answer alleged that 
the note and check were usur- 
ious and illegal under the sta- 
tute. The lower court struck 
out the answer as sham, the 
Court of Errors and Appeals 
held the answer to have been 
frivolous, saying: “Now the an- 
swer in the case at bar .. . does 
not in the remotest way suggest 
the facts or circumstances in- 
tended to be proved, and the 
plaintiff is in no way apprised 
by the answer of the facts neces- 
sary to be met in resisting the 
defense. Therefore, the answer 
in this respect is plainly frivol- 
ous, for on its face it sets up mn 
defense’”’.® 

Almost hundred 
before, in a case involving a 
similar plea of usury, Chief Jus- 
tice Hornblower said, “The plea 
is bad at first blush, and if de- 
murred to would require no ar- 
gument to prove it so.’ 

Some recent discussing 
particular pleadings as frivolous 
are listed in a footnote.'! 

This brings us to the time of 
the enactment of the Practice 
Act of 1912. What effect, if any 
did that statute have upon the 
motion to strike out friv- 
olous? 

Only two years after the deci- 
sion containing the definition of 


one 


years 


cases 


as 


frivolous quoted under topic 2 
supra, the Court of Errors and 
Appeals, in Sculthorpe v. Com- 
monwealth Casualty Co. (1923) 
98 N. J. L. 845, 121 A-751, said 
“The Practice Act (1912) which 
says ‘Subject to rules, any friv- 
olous or sham defense to the 
whole or any part of the con 
plaint may be struck out’, pro- 


viding as we think it intends to, 
a summary method of striki 


out a legally insufficie defense 
without resort in substance to 
the common law demurrer with 
its ineidental delays, has t 
seems t is, used the word 
frivolous’ in the sense of ‘legally 
sufficient’ without there bei 
Wi Ack Ss 
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its use 
insincerity 


the use 


necessarily incident to 
the suggestion of 
which attached 
of the term at common law 
Rule No. 40 of the Supreme 
Court is in conformity with this 
view.” 

This ruling of our highest 
court apparently interprets the 
Practice Act of 1912 as having 


to 


enlarged the meaning of the 
word “frivolous” to equal the 
powers of the demurrer. Yet 
there are several serious and 
weighty inconsistencies in the 
court’s exposition which may be 
deemed to seriously weaken the 


authority of the case 
First, Sup. Ct. R. 40 so confi- 
dently cited by the judge as “in 


conformity with this view” 
undoubtedly not based on the 
authority of the quoted section 
of the statute, for the statute 
only authorizes the striking out 
of a “frivolous defense 
whereas Sup. Ct. R. 40 provides 
that “Demurrers are abolished 
Any pleading may be struck out 
on motion on the ground that 
it discloses no cause of tion 
defense or conterclaim pec- 
tively thus this rule applies t 
complaints, answers nter- 
claims and all other pleadings 
and certainly could not based 
on a statutory provisio! ppli- 
cable only to defenses. 

Second, the court sp yf 
the “incidental delays” the 
common law demurre! hich 








the statute intends to avoid bi 
proceeding summarily by ition 
to strike out as frivolous; which 
reasoning is far from ivinc 
ing, since the same act, by Sup 
Ct. R. 40 abolished the demur 
rer with its incidental delays 
and substituted motion there 
for which is just as speedy a 
the motion t strike out a 
frivolous 
Third, the language of the 
tatute follows the language of 
the evious statutes anent 
Str l Irivoious eas, and 
no f I 
se 
Fourth, “Subject t les 
bet previous) held 
court t S § 
84 é a 
lt evel \ d he case 
a authority t must be 
de I da 
d ) I 
t ivo el 
j This has resulted fron 
ist tw ises 
First, the mewnat ico 
SC} adopti he rt 
a dified definition f the 
word, viz volous plea is 
one which o1 face sets up 
no defense alt it may be 
true in fact” ite the omis- 


sion of “clearly and palpably.”’ 


Second, the application of the 
rule that if the judgment be 
correct, it matters not that the 
court gave the wrong reason 

e. whether the lower court 
says that it struck out the plead- 
ing as sham or frivolous or un- 
der Sup. Ct. R. 40 matters not 


on appeal, provided there exist- 
ed a valid reason for striking out 
the pleading, even though such 
reason was not mentioned or 
considered by the lower court.’ 








“The essential thing was strik 
ing out the answer. not that 
was done for such and s a 
reason,.”15 

2 } \ 

‘ “) N 
=e 4 _ 

} & A ‘ @ 

& 84 2 


te 9: Baum v 
Ass'n, supra note 13 


There is, however, another 
everyday practice which is based 
on the assumption that “friv- 
olous” has only its old meaning 
and scope. The statute!’ re- 
quires a notice of motion to 
strike out a pleading to “con- 
tain a particular statement of 
the defects in or objections to 
such pleading.” And a notice of 
motion under Sup. Ct. R. 40 (in 
lieu of general demurrer) which 
merely says, “on the ground 
that the same does not consti- 


tute a cause of action” is de- 
fective as not specifying the 
particular cause of objection,!7 
since it does not appraise the 
opposite party of the defect, 
whereas a notice of motion to 
strike out as “frivolous” is us- 
ually deemed sufficient, imply- 
ing that ‘frivolous” means 
‘clearly and palpably” insuffi- 
cient, and argument is re- 
quired, but that the defect is 
patent; or put it differently 


of “frivolous” is 
old general de- 


if the meaning 
as broad as the 


murrer (now superseded by Sup 
Ct. R. 40) ch a notice would 
be defective under the statute 
st quoted 
4. Pleadings Subject To At- 
tack as Frivolous. 
The present statute'* provides 


for the striking out of frivolous 
omplaints, unterclaims and 
defenses, or parts thereof. The 
provision for striking out friv- 
olous complaints and counter- 
claims was added by statute in 
1928,’ and prior to that time 
while the reported New Jersey 
‘ases show numerous instances 


of striking out pleas and notices 
annexed thereto,-" and 
demurrers?? as frivolous, and 
dicta holding it pos 
yet there was no decision 
against striking 


(declaration 


answers?! 


there 
sible 


was 


or yr out a 


friy 
Irlv- 


as 


complaint 


olous 


5. Time for the Motion. 


At present, because of 





reserved 


nomine de 
swering pleading: the 
Ct 
in bjections and points 


Sup 


and therefore not 
the right to move 
However l 
is” pleading is a 
ceneral demurrer (i. e 


lous 


priori 





i pleading which is “clearly and 
ly ly insufficient Ww" 
ce! lv bad as “insufficient 
law follows that if the an- 
swering pleading raises the ob- 
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tion (or defense or counter- 
claim),” then, if such previous 
pleading is frivolous, it is vul- 
nerable on a motion, under 
Sup. Ct. R. 40, “to determine 
the question raised in the plead- 
ings.” 


6. Before Whom Made. 

The motion to strike out as 
frivolous may be made before 
any Single judge of the court 
wherein the cause is pending,?* 
and in Supreme Court matters 
may be made either before a 
single justice,*5 or (since 1926)2é 
before a Circuit Court judge sit- 
ting as a Supreme Court com- 
missioner.?' 

One hundred years ago, mo- 
tions to strike out as frivolous 
in Supreme Court matters) 
were heard before the court en 
banc on at least ten days’ notice 
of argument given for the first 
day of the term.** A statute in 
18572" authorized a “judge in 
vacation” to strike out “pleas 
which are manifestly frivolous.” 
From that time on the motions 


were chiefly heard by single 
justices rather than before the 
court en banc, and as a result 
tl decisions on the motions 
we not reported. The Revi- 
sik of 1877 finally authorized 
“a judge in term or vacation 


to strike out “any frivolous plea 
demurrer,” which sub- 
Stantially today’s practice 

7. Notice of the Motion. 

The notice of motion must be 
in writing and served upon the 
opposing attorney, or upon the 
party if he appears pro se.*- 
Two days’ notice of the motion 
is sufficient If there are other 
objections to the same pleading 


1S 


they must also be included in 
the notice.** 

Speed was the chief advan- 
tage of the motion to strike out 


compared with 
In 1838 


as frivolous when 
the demurrer 


general 





ipon the of a general de- 
nurrer, the opposite party had 
i¢ ied age 3 1 


LAWS OF 1939 | ivoLoU 


Chap. 45 (A-566) April 


Permits Article VII . 
districts to submit ap, 
school budgets after the 


gets have been adopted. 
Chap. 46 (A-8) April 2 
Provides that where a 
lies wholly within a mun; 
ity and adjoins the boy, 
line of another munici, 
that the second mur 
may annex half of 
for the purpose of mainte, 
Chap. 47 (A-446) April 2 
Permits municipaliti« 
school districts under the 
trol of the municipal fy, 
commission to provide for; 
of a special tax for the pa; 
of bonds and notes issued 
suant to the direction 
commission. 
Chap. 48 (A-551) April 2% 
Validates proceedings tak 
regional school districts ; 
bonds were voted. 


SURVEY RECEIVE 
1948 REPLIES 


A sudden spurt in the ny 
of questionnaires received & 
Economic Survey of the] 
Profession has brought the 
up to 1948, according to ar 
nouncement made by Joh 
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Approximately 28% of th 
torneys have, therefore, ser 
their replies to date. 

The highest percentage 
came from Buriiz: 
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of ,ent was brought on, upon 
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™ ereas a motion to strike out 
frivolous required only the 
days’ notice for the first day 
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wer suggested 
should be 










the ndoning the requirement of 
¢.mmmang listed for argument;%6> 
‘or; fEgch course was adopted.’? By 
paymtute in 185735 the time was 
ued ae down to five days, and later 
1 gfggen cut down to four days 


stinued in effect to 1912.59 
} « ee. Use of Affidavits. 


ike out as frivolous. 


IVENpe 


ts alleged will 
lilarly, 
sary to support 
rely against the 
out as frivolous.‘ 


be 


motion 








OKE 
e wever, where the motion is 
the @Bctrike out as “sham and friv- 
0 ai@@us” affidavits or proofs are 
Joh:ieded on the question of sham; 
ne § here the motion is for 
f thlmmary judgment,” affidavits 
e, Se needed to support an as- 

of damages, etc 

Age Opening the Record; De- 
Surlin fects in Previous Pleadings. 
dt } general demurrer reached 
n C to all the pleading, and 
nd Eger was given against the 
ry whose pleading was first 


tive in 


+ 


to repli 


l 
nt was given for 
i st because the 


-ation 
cation 


declaration was 

and on defendant's de- 

Ficats rrer to replication judgment 
Bent Mes given for the plaintiff be- 







Jasuee® 
\3 1 
MPA n to strike out as friv 
does not have this effect 
nin g¢ the record,” and 
yne of the defect 


- VOLOUS PLEADINGS 


in which to file his join- 


Chief Justice Horn- 
that the mo- 
hastened by 


) affidavits are necessary or 
per on a motion merely to 
This 
from the rule that on 
motion the truth of the 
assumed. 
no affidavits are ne- 
a pleading 
to 


substance; e. g. on 
judg- 
the defend- 


defendant’s pleas were 










ver 
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which caused the courts to limit 


the scope of the motion.*’ 
10. Effect of Denial of the 
Motion. 
The party moving to strike 


out a pleading as frivolous (at 
common law) did not risk his 
cause on the motion, for if it 
was denied, he still had the right 
to plead or demur;* unless the 
time to plead or demur had ex- 
pired in the meantime,*® and 
therefore, today, the order de- 
nying such motion should in- 
clude a provision extending the 
time for pleading (where the 
same has already expired or is 
about to expire shortly). 

11. Leave to Amend; 

vits; Terms. 

If the court deems the plead- 
ing frivolous, but the party ac- 
tually has a valid cause of ac- 
tion or defense, leave will be 
given to amend or plead anew 
on terms.*#@ In some cases such 
leave may be given upon coun- 
sel’s statement to the court as 
to the true nature of the de- 
fense or cause of action. But in 
actions for liquidated damages 
based upon a contract, judg- 
ment or statute, where the mo- 
tion is for summary judgment, 
such leave will not be granted 
“unless the defendant by affi- 
davit or other proofs shall show 
such facts as may be deemed, by 


Affida- 


the judge hearing the motion 
sufficient to entitle him to de- 
fend”.47 This provision also ap- 
plies to motions to strike out 
complaints or counterclaims as 
frivolous.*§ 

The affidavit or proofs would 


not be in support of the defenss 
as pleaded, 
eading adjudged 
but rather in support 
existence of a defense or 
of action either not 
pleaded or improperly pleaded. 
For example, in Hurley v. Mc- 
Cleary‘* the opinion states that 
The sixth defense alleged us- 
ury This was not properly 
pleaded and since no affidavit 
was presented in support of 
usury and it clearly appeared by 
plaintiff's affidavits that there 
no usury, the trial court 
refused to allow defendants to 
file an amended answer in which 


xr cause of action 
for the pl 
defective 

of the 
cause 


Was 


vas 

















D | 























: usury could be properly pleaded 
‘ We think this defense was pro- 
y perly striken.”*” Note that the 
7 . defe was both sham and 
frivolous; i. e. it was frivolous 
because not properly pleaded, 
d it was sham because untrue, 
hown by the affidavits of 
laintiff uncontradicted by 
ffidavits of the defendants. 
ong and Loan Shares ; 
— Sold — Quoted ie 
19 MARKET STREET 
hell 2-4884—5—6 
CASH PAID FOR 
UILDING & LOAN SHARES “ 
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‘ Broad St., Newark, N. J 
irket 3-2484, 3-2485, 3-2486 a S 
ution : 
Prompt, efficient sez free 
from needless echnicality 
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Bailor’s Rights Where 
Damages Result In 
Bailment 


By William M. Whitesell, Jr. 
of East Orange 
It is accepted law that a bail- 
or may recover from a third 
party who negligently damages 


his property while it is in the 
possession of a bailee. (L. E. & 
W. R. R. Co. vs. New Jersey 


Electric Co., 60 N. J. L. 338, 38 


Atl. 828, affirmed 61 N. J. L. 287 
41 Atl. 1116). In the case of | 
Commercial Credit Corp. vs. Sat- 
terthwaite, 107 N. J. L. 17, 150 
Atl. 235, affirmed 108 N. J. L. 188, 
154 Atl. 769, it was held that | 


under the Conditional Sales Act | 


a conditional vendor is in fact 
a bailor and as such is entitled 
to sue a third party for dam- 
age to his bailed chattel 
same as any other bailor. In 
that case it appeared that 
there had been a default by the 
conditional vendee but it did 
appear whether or not the 
nditional vendor had retaken 
the chattel. The recent case of 
First National Acceptance Corp. 

Annett, 2 Atl. (2d) 650, fur- 
strengthens and clarifys 
the status of a conditional ven- 
dor as the court in that case 
held that no default by the 
vendee necessary enable 
the conditional vendor to bring 
his action against a third party 
negligence caused the 
to his chattel 


no 


ther 


1S 


whose 

dam 
There 

classes yf 


the bailor’s 


age 
are however three 
situations in which 
property may be 
damaged while in the hands of 
a bailee: (1) Where the damage 
is solely the result of the bailee’s 
negligence; (2) Where the dam- 
solely the result of the 
party’s negligence; 
the damage 
primary and 
both 
third party. 
As to the first situation, it 
unquestioned that the 
lird party can not be held lia- 
for damage to the bailor’s 
negligence on 


ted to the dam- 


age 
third 
Where 
the 
neglig 


and the 


is 
(3 
is a result of 
contributory 

the bailee 


ence of 


ble 


where the dam- 
due 

of the 
that the 


an ac 


chattel is 
rence 
lear 
bailor would vail in 
third 


mages wnic! 


part 


ct 


Owens vs. C 
9N. J 
tort feasors since, 1n that ise 
Court held that where joint 

separate duty 
1 wrongfully ne 
it, and the 

producing in- 
jury, the tort joint and the 
tort feasors are subject to a 
like liability See also Mat- 
thews vs. D & W. R. R. Co., 
56 N. J. L. 34. 27 Atl. 919, 22 L 
R. A. 261 The bailee, where 
the bailment is one for mutual 
benefit, owes to the bailor a 
duty of ordinary care in preserv- 
ing his chattel, and the third 
party owes to the bailor’s chat- 
tel the same care he would owe 
to anyone chattel under 
the same circumstan Under 


the 


feasors owing 


on 


to another, « 


lect to perfor neg- 


lect concurr 


J 


else’s 


ces. 


the | 
| sympathy of the Bar with the 


CALL THREE YEAR LAW COURSE MERELY “INDEX” 


Extra Year Not Enough, A New schools’ efforts to effect the nec- 
Technique Is Needed, New 
Jurist Tells Lawyers 


St. Louis, 
law 


~ 


year 
“merely an index to the law” 


and this 





~~. — 


(CCNS)—The three- 
school education is 


“indexing” is now too 


big a job to be done in a three- 
year course, according to Judge 
Wiley B. Rutledge, of the U. S. 
Court of Appeals for the Dis- 
trict of Columbia. 

Addressing the St. Louis Bar 


Association 


in the interval be- 


tween his retirement as dean of 
the University of Iowa School of 
Law and his assumption of the 


judicial 


toga, Judge Rutledge 


told his audience that the law 
schools must change with the 
radical changes in law now tak- 
ing place and pleaded for the 





the above cases, 
both the bailee 





therefore, 
and third party 


so neglect their respective duties 
to the bailor’s chattel that by 


their joint 


neglect they cause 


damage to it they become joint 


, tort feasors. 
This is of 


little importance so 


long as the chattel remains un- 


repaired or where 


at the 


however, 


it is repaired 
the bailor. If, 
elects to re- 


expense of 
the bailee 


pair the damaged chattel of his 


own accord or 
contractual 
has to the 


a result of a 
ion which he 
and on com- 


as 
obligat 
bailor, 


if | 


essary adjustments. 


Not a Simple Matter 

Just adding a year to the 
course would be no solution to 
the problem, nor would a change 
in the case-book method of in- 
struction, Judge Rutledge held 
What is required is a new tech- 
nique that will not break alto- 
gether from the old moorings 
but will send forth students with 
something more than _ Black- 
stone’s concepts, a_ technique 
that will prepare them to cope 
with modern problems.” 

The speaker pointed to vari- 
ous experiments along this line, 
notably in the law schools of the 
University of Minnesota, North- 
western University, the Univer- 
sity of Chicago, Washington Un- 
iversity, School of Law, of which 
he was formerly dean, looking 
to a four-year law curriculum 
after a two-year preparatory 
course. 


New Attitudes Needed 


Speaking of the divisions of 
functions in the legal profession 
between the judiciary, the prac- 
ticing attorney and the law 
school teacher, Judge Rutledge 
said that the judiciary must be 
a reflection of the ideas of the 
lawyer and the teacher. The 
radical changes in our legal con- 
cepts—for example in the fields 
of contracts, property, public 
utilities, torts and partnerships 





























pletion of the repairs the bailor —are having a tremendous im- 
sees fit to release the bailee from pact on Bar and Bench, Dean 
liability for damage to his chat- Rutledge said, with the sally: 
tel this will also serve to release “Who knows when milk and 
the third ste since a release bread may be declared public 
to one of several ioint tort feas- utilities?’ New techniques and 
ors is a release to all. (U.S. Fi- attitudes are necessary and 
delity & Guarantee Co vs. these must come from the law 
Goetze, 154 Atl. 524, 108 N. J. E. schools, he added 
210; Spurr vs. North Hudson — 
County R. R., 56 N. J. L. 346, 28 
Atl. 582; Rogers vs. Cox, 66 N. 
J. L. 432, 50 Atl. 143). The same 
rule would of course apply TITLE 
where, by reason of his contract 
with the bailor or otherwise, the 
ba had placed insurance on INSURANCE 
the bailed chattel and, after the j 
d 2e, the bailee’s insurance Exclusively 
er in his name paid for all 
part ol the damage to th Largest and most complete Title 
ttel and took in return a re Plant in New Jersey — main- 
from the bailor tained continuously since 1887 
after releasing the bailes 
eee ee cena? tnsa NEW JERSEY REALTY 
lit igainst e third 
for the aameae cos TTTLE INSURANCE CO 
e he release to the bai : 
be s¢ pb ird pai 830 Broan Street * Newark, N. J. 
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New Jersey Caw Journal ‘Voice of the Bar BOOK REVIEW ~*~ 


Established 1878 i 

anaes” ~ Court and Commercial mamgages syndicate — ee — | 
Member of National Editorial Association : a. “The Mind of the Juror, by Al- towards that result He 
jms schon bert S. Osborn, Boyd Printing trifle stuffy about it bu. 
Of ficial Publication for News and Notices of the New F Co., Albany, New York.” some helpful authentic ides 
Editor The Witness Looks at the Jury Both the style and the fy 
——— _ | New Jersey Law Journal Albert S. Osborn, perhaps the make the book rather a tay 
The New Jersey State Bar Association will not be responsible for any- Dear Sir: greatest living handwriting ex- read. However, it is well », 
thing published in the New Jersey Law Journal unless so credited Let me congratulate you upon pert, has deen sitting around the effort. Lawyers will re, 
TT DVISORY EDITORIAL BOARD sia uae ae hes guenee your Courtrooms for the last forty solid benefit from its » 
—_—? ° antic Cit sthert A. F. McUce. Atlantic Cits issue of April 27th _ itled “For years, awaiting his turn as wit- chapter. It can be recomm 
- eps . = on Cc : , Gerald M. F. MeLaug Newark an efficient Court System ness and, meanwhile, acutely ob- ed to the trial man particy, 
yey D>. Coston, Je aietes tok ft. eee has It states in iad clear terms a | serving all about him; particu- as a mine of invaluable ing 
Michael N. Chanalis, Newark Julius Sklar, Camden situation which I think most | Jarly, the people comprising jur- | ation. In its field, it com, 
William W. Evans, Paterson Sylvester C. Smith, J Phillipsburg lawyers have recognized for a ies. Out of this lifetime experi- favorably with such a Worr 
Forster W. Freeman, Paterson Francis A, Stanger, Jr., Bridgeton time but which is unknown |ence he now testifies both on Wellfnan’s “Art of Cross R 
Herbert J. Hannoch, Newark Milton M. Unge Newark to many laymen and off the record, in a shrewd | ination.” 
J. Henry Harrisen,, Newark Russell Watson, New Brunswick New Jersey needs a new Court | jnformative volume which he With a background of 
David M. Klausner, Jersey City David T. Wilentz, Perth Amboy o! Appeals made up entirely of calls “The Mind of the Juror.” experience in forty seven st 
Ralph E. Lum, Newark idges whose sole duty shall be The author is a Jerseyman,| plus appearance before all » 
= : to hear appeals from the lower jjving in Montclair. His mem- | of committees, conferences 
PO iy a. — ’ _ : mee ae eae ories are real, not something he| Mr. Osborn ranks New Je 
ine preser stem while it)| just read in the papers His | Courts and procedure very } 
re have bee 2 good one when pook, two hundred thirty nine He says, concerning our p 
NEW JERSEY LAW JOURNAL PUBLISHING CO.. | pted in 1844, because of pres- double column pages, bulges} tice in criminal cases of 
' ent conditions and the greatly | with anecdote, fact and memor- | menting on the defendan 


“4 Kedison Place, Newark, N. J : ; 
Mitchell 2-4362 ncreased amount of litigation is| able comment ire to take the stand 
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longer a satisfactory one rhe supreme object of the ju- The practical and ing 
AARON SKINDER, President gain ratulating YOu} dicia] system is to ensure jus- gent practice is that of 
. n the maner in which you | tice to all. Mr. Osborn’s domin- courts of New Jersey whe 


Subscription Rates ve dealt w this situation, I nt note is his obviously sin- a defendant does not tes: 
One Year aid cere desire to contribute his bit the prosecutor or the 
: cet ia? Sincerely can say to the jury, as 
Entered at Post Office, Newark, N. J Second Class Matte nder EDWARD G. FORMAN ; sensible man _ would 
‘t of Congress of March 3, 187! . ' 

ee ee ee ee Freehold State Bar Convention should be said, ‘This defen: 
THURSDAY, MAY 11, 1939 who is accused of stealing 
FEDERAL BAR DAY AT CIVIL LIBERTIES sheep and against whom 


’ The resolution on the appoint- damaging evidence has 3 

POLITICS AND RESPECT FOR COURTS WORLD S FAIR ment of a Civil Rights Commit- given, has been here al) 
———_———— tee which proved to be one of time and has not seen #: 

Attorney General Frank Murphy recently declared: “It is < The Bill of Rights Banquet for the stumbling blocks at the mid- deny the charge. Yi 
the un the Federal Bar Association of winter meeting of the New Jer- free to consider this fa 





bitter but undeniable fact that our courts do y 
questioned respect that they had a generation agi Mr. Murphy whew york. New Jersev. and Con- sey State Bar Association will reaching a verdict.’ Thep 
, again be an important subject tical effect of this 





ascribes as the reasons of this changed attitude first, to the cou ae 
‘failure to achieve efficiency in their work, and second, a tendency; it at the Annual Convention to be comment is that defendar 
to allow that work to drift into the realm of politics and ps held in Atlantic City on June the New Jersey criminal 
age.” This observation, unfortunately, cannot be brushed aside P. M., Shelgrove Club) at the 2nd and 3rd Joseph Harrison testify and then often 





in its application to New Jersey courts. Th ircumstance ul Red Lion Inn in the Merrie Eng- editor of the New Jersey Law most effectively cross-exam 





















rounding one or two high court appointments within the last five land Village of the World’s Fair. Journal and sponsor of the reso- ed They testify for the 

years; recent decisions concerning the last electior vhich part The speaker t the banquet, lution is preparing for the af- son that if they d 

isan feeling ran high on both sides and the s i l dir i K E] vitl é ved gor d sation tl 
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ON TUESDAY, APRIL 25, 1939 


AT THE BURLINGTON COUNTY BAR ASSOCIATION DINNER MEETING AT THE LOG CABIN LODGE, MEDFORD LAKES, 


——Candid Photos by Edward E. Mishell 
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Circuit Court Judge V. Claude Palmer 









































Julius Sklar and Common Pleas 
Judge Frank, A. Hendrickson 
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Honorable Frank A. Mathews, Jr., 
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CASUALTY COMPANIES BROADEN SCOPE enger automobile, provided Before this nsion of co 
n niring place ry OC- erage, no insurance I ariver f 
OF INSURANCE a snail noe ties tee enle ' 
t + ne y wn own wa ffered cept ¢ ¢ - of 
k, (CCNS A broad- reau that this additional insur- for tne a oe ee ee so ane eae 
th enn’ ershi} t rising out of the ed cost. This new provision is coverage I ibe he in- 
coverage witnout in- nce was developed to meet the Aotisp tsa a 2 Wi : 
" ; overation private passenger designed more as driver insur- red householc her than 
Iremium nee a of private passenger car °P ea ee « | " ial lud 
t | lescribed in > ance I urance on the car. wife or husband, alreaay inciud- 
ee of tl rit ers who, from time to time mobil is described in the ance than inst é ‘ 1 tne Ca ine s A 
ae ¥ s17° % anletely TOL nents are of- * yA } nure} ed r ¢ 
utomobile " e friends’ cars or hireq © dorseme by a chauffeur or Completely new benefits are of- ed, may be purchased 1f0 an 
; i . fer : , . ther items .« itamnal —— war sew » 
der standard tvne hile domestic rvant in their em- fered in the two other : ems additional small premium, tne 
been 1 = ( ; ploy dealing with operation of hired bureau added 
> Meet ere oe widenine the cover- , : ie ‘ 
ipital ck compan , mening “ie cover Cer re excepted C@rs and with personal non- 
al mpan- ni rarn srt ¢ A - I . a on 7 hh o on . 
a gan ae vodiy injury or property ownership liability ART TREASURES AT FAIR 
‘1 are members ne da nelude “p ction for among those coming within the : 
ireau nd 4) in “This new rage is a re- ee . ties 
7 mw ae Os S 7 met d insured and his or gene ) of passenger cars Th ee a NEW YORK—Five hundred of 
~nae! el se” as follows: The itomobiles owned by Sulit of long i careful study.” the world’s greatest paintings, 
S r tl Dp /- While either is erating or rnor ns or partnerships and William Leslie eneral manager yalued at more than $30,000,000, 
a é I private pas- “trailer hbmes”. Trailers “while Of the bureau, stated. “It was will be displayed at the New 
. and ; specifical- used lusive”’ for personal, developed to meet a growing York World’s Fair 1939. Most of 
: ig riva )as- pleasure or family purposes with need of the private passenger the famous painters from the 
e ‘ther than | Ow! operating or a private passenger car, how- automobile owner.” Middle Ages to the Nineteenth 





private 


pas- ever. are covered 


Holders of policies 


now in Century will be represented. 
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LAWYER DISBARRED FOR AIDING IN CASES OF INTEREST —»°** of the judgment before us 
UNLAWFUL PRACTICE He says that the law of Florid: 
Continued from page 1) did not impose any liability upon 
him at all, his joinder being nec- 
Another case condemning the tions at law, and any and all the ground that the law of Flor- essary only for “conformity” —, 
lawyer who aids unlawful prac- proceedings, contests and action jda did not impose upon him a that is, because a feme convert Taxicab Company 
and to retain and discharge }jability for his wife’s torts, and could not be sued alone. The @ ‘from employer) Stat 
; a % counsel, etc.’ that if it had, New York would consequences to him of that nec- *#*!¢ ab company, five per 
ease of “te ie matter of Pam Wherever necessary, the cor- not allow him to be sued because essity (in the words of Lora ©f Whose business consist 
E. Tuthill, an attorney” before poration employed an attorney of jt. since he had not been in Semana oe Giweeds ¢ Potter transferring interstate pay 
the Supreme Court, Appellate to render the following services: Pjorida at the time and had not 1925 App. Cas., 1, 39, the fact 8° and baggage between | 
Division, First department, April, To object to claims or credit- induced her to commit the as- that “he could escape this in- St@tions of three rail ca 
1939, New York ors or persons alleging gifts or sault. The judge thought that exorable doom only by parting under contract with the q 
In a disciplinary action insti- to fees or expense uch a liability would be too re- with his spouse his money, or riers? 
tuted by the New York County To petition for compulsory ac- pugnant to the law of New York his life”) are not to be taken as A. Those employes engy 
Lawyers’ Association, Tuthill was counting to be tolerated in that state and evidence of any real liability im- 1 ‘ansfer of passengers 
charged with participating in To withdraw funds deposited is” sed the complaint puted to him by Florida, but as baggage would be subject 


aiding > aw ractice . the act. They would not | 
and aiding the unlawful practice fo, account of beneficiaries in The cause has been argued as 2M unhappy incident of his mar- } be 
: empt- as outside salesmen 


the general counsel is not 
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tice of the law, is the recent 





of the law by a corporation public offices though the question were Tied status. Hence, even though 

In 1934, a New York corpora whether the courts of New York he had been in Florida at the 
tion. known as Transatlantic Es- ment of an ancillary admini would enforce a liability creat- time of the assault, as soon as 
tates & Credit Company, Inc ~na pte a ee 2 ag * lo der the law of Florida. ang he should have left there, he 
was organized by one Joseph a ns en mmi ist be confessed that there WOUld have shaken off, so to 
Woerndls, who was admitted to ‘ To narticinate ee high authority which seems S@Y. that marital incident, and 
the practice of the law in the test las Jyh gilt ian k that way ‘(Slater v. Mex- left his wife to bear her liabil- : : ; 
State of Oregon, June 15, 1909 ; = : ican National R. R., 194 U. gs. ity alone and baggage may be under 
but had been suspended from In 1927, following a complaint . “ 96 Se atetadiioy ani oe ie alibi ine detiiniea sini diia terstate Commerce Cor 
practice in that State from De- | With respect to the activitic 4 Pepe ; Pagel beng = ee ; tah inere py reason of the motor 


ne i t IMpOSSIDI¢ ior a court » j much aete ¢ P —_ _ 
cember 11. 1923 to June 11. 1924. the corporation, the Committee to is much basis for this argument act 


se See pousin os Sppmn pared as yet to rule on que 
of whether the taxicab comp 
is a service organization. Re 
lation of hours of work of 
ployes transferring passeng 


r , enforce any liability except one eS - : P 7 

Applications made by him for 9 Unlawful Practice of the Law eh gi agi i mt historically The whole subiect State Legislation 

’ r . c da oble t ‘ + } } ~ | ; . 

admission to the Bar in New) Of the New York County Law tind : ‘iting *“© was debated at length in Ed Q. (from labor union 
lich it si That state may 


different Yers’ Association initiated an in- | F Y ward Vv. Potte (supra and tion of wage and hour 


York were rejected on for it node . liabilit 
dates running from Mav 7. 1925 Vestigation looking to the disso 4 ; ee  eNe*S while the judges differed widely Illinois maximum hour 
miSe Senses — _ ited by another state, merely — ’ 

to May 13, 1930 lution of the corporation for vi j ; ee about the effect of the legisla A. Wage and hour act sup 


The objects of the corporatior lation ¢ ection 280 of the Pena iain . it will a ion before them, they all agreed sedes state hour laws to the 
‘ su aly il u { ) { + +} +a ‘ in ca ol + ) j > ~ 
as stated in the certificate. were L: the t} : he status of the husband tent that time-and-a- half I m@ 


weet ‘ : I ner state 1 ivilized 1t commor u le qd not be aid for all ver 
“Represent through power of at Ones in investiga being , sa f ; A mmon law We do no be paid for all hours « 








liahi fry ) rn 
ne 1aDlil 1rorceda ne } 72% find + r r ny ‘ ho. 
torney, or otherwise, individuals Made and testimony had it wa ( ture of it wil ' a wwevek, He i RCCessary » per week Wage and Pi 
es ‘ ee ; : iLul I 1ts Willi l iaW COM mit urselvec ¢ tn, or ‘ ss not excuse non-con 
or estates, co-partnerships, cor- ©eal hat the corpo ion had pa aye Rete | cee ITSE€lVE a what does not excuse non-com 
. ' Vict been formed for t , seca wie i a ae should be the result if the - by an employer with a st 
porations, heirs, legatees, distri n formed for the irpose of nines when it Sei ae - he result if th oa 0D} in em] e 7 : s 
butees and devisees in the cash- voiding the interdi mn aga bilitv after t} eaten Thai tand had been in Florida when placing an absolute lim 
} ' , tatinr f . ; saw y SSUES aan PALES SAV the tort x S ymmmitted na ur n the numbe f 10u 
ing. collection or disposal of the ( ition ) bu by Thu aacienae the 3 , 2 I was comm! a ind wane number ol me Y 
; ‘ +} , y +) , . t -< oa yhnetner i< ecth to } = \ ek t if ‘ON > Y Ke ~ 
claims, rights or money due it rnevs, and the ation 1 ride enerer sa Renae i ner ni ibjection t judg week that can be worked 
+} : . - — P 4 , ' 4 aithsed A\Mid iit pe fii + , b , = Vi c yf the 
this country, or foreign coun- thorized Tuthi ing abou hich New York eee — e read as a lia- doe p f 
, ii si ie tle Ee nf V rK accey it na t y re nr Jy P ‘t ex nor on 
tries. and to exercise anv and i dissolutio! Th rporation this le Sera q vith th I ne yroceaurée al a CUuS€ I 
Mn wna ve! 10 WIth tne re rement Ww ) R t} stat 1d 
all other powers which a corpor wa ictually d Feb = ai quire We nay sume I ite ilid 
ation, co-partnership or natural 4Ty 1930, bu vith eM , alii ined New York me point in whe plaintil avor, agli est 
persons could d xere nd months the corporation was re Cee emag r=» © Decause N York w é e! 1um work weeks 
persons could @o or exercise, anc seneel as PEALE w cf ‘ , ‘ qi t , : d 7 
which now or hereafter may be Organized in N Jerse inde Though New Yor X d - on node rr any liabi yf overtime compensation hig 
' _ ] the me nams W rnd “TY Bex = ealietintrgees itv which she wv mpose a ] than those fixed by fede 
authori d bv all. not inconsist tne Same na woerndale Si. “ar ie . , , 3] : Aah A204} a iia bicaii ‘ 


t tl ; ei es aA bility imposed by another state Traveling Employe 


é with the purposes and pow- Mls corporatl ne , ¢ 
I I ity as an appropriate standard non an : mtee non-} ' bor 
herein specifically stated same busine witty” Tuthill re- | oe jiahility as against her the 9 an absentee -non-residen ee ee as “ 
he Kie all rt) ' ————w - . his is another questi from lem of hours worked by) 
After its organization the co i aqoas cou ¢ ‘blige. e the paanitis Methiter | — so | 
poratior emploved ind paid ceived ou I | ld not ie her witl . , nt sxsty 2. , Rebert D. 
TY o search the records of paid xed 5, her husband d nes y ic bar : and Norman 
he courts d S , : : New York ; a ae 
h id f ( 
¢ imes { intestate es A AL ‘ Aa n , a y _ f ther died , pe ; Z . ; = 
o- . i Aamkitiad + Presidir Tud ; Mart , eee fron hether Florida herself af Straddling Situation 
ocatead and idaentinea \ . As at p he we } To , } Wi 
f ¢ P " 1+) tated , es q rect t narge n abse1 da ¢ from a labor unl > O ( 
Kll egatees, obtained a I S cu band would be -" ‘ id : ; : ; 2 ; Ins ver 
! it t yorat he sper bility. Both these point vered by the act but gency 
wees prose , ora Editian ¢ f ¥} rid } = x ‘ ror 
ssed th the state seal oe ‘ ct 1 | } P 
I VIS 1administrat : 
ssil : er : 
. 2 . a 
x + 
4 Xa € 
c . . é 
¢ ; ( | 5, It < 
dis 








\ W 
nes: tl} e 8 its | sins : on - ” Se nd hard t n git Question Unanswered 
BIG NEWS ty ie i _eThe record leaves no doubt present it. However. in Young watchman working at 
America’s finest equipped represent it icitati - rigicta he dadisastiniade ica ah Bick pr iedpaptigi seit 


and most beautiful condition- which it was gheete as raat re ; 
ing club for men. a coset ~y t ‘ aS > As ame iefend i t authorized ling 


Your inspection is invited ae ae bast ¢ SVEELS . accel a5‘ the d to take the ar int vered by the act? 
without entailing any obliga- ° s2% = ments from the ry tion, re the stat ice dill ———a A N onclusions 






jtion on your part. A revela- : f the Ne — " sgpondent was do idirectly the ; + he vg 1 not have eached on this problem 
tion awaits you. Lawyers’ Ass t repre- i . mt =“ : ve a oe csnedltes me — ee 
= wha ld n caluv Q bee liable Moreover. it is bas 


vi 


FELLDMAN-HIRSCH sesenoral aye a a so dire ty. , in the whole subject that legis- ANCIENT RAZORS SHOW ortgage 




















HEALT take me H disregarded t lative jurisdic 2 
Nationally K» H CLUB _ i - - anat ‘ . 2. 35th Ca f Ethi f I IS an instance I NEW Y¢ ORK Modern 3853 pecialists 
. f Men “a . 4 aaa \ sitet Nie y rk Cc ii American Bar Assi at that n State } how ancient : 
1 TO 15 WILLIAM STREET. at a die ie " idle. aie The rporation iid not sonal obligati st thos lf will be ent 
AT BROAD STREET Pere a SO function without the aid of an who are neitt - New York W 
Newark, N. J. wae, SES ONS rs SPULANION | us nenay ‘Th p wn lent within tte devine wes The oldest raz Funds Av 
| The Entire Second Floor was organized. The ference is * , pares Rete ge — ; ag? st ote ct Lenders 
. 9_ 299% warrantable that the diss era g this in NV reside € 1d to it be shown was fasnionec otinaen toB 
. ene 5 wissen —— be ik iia “Stites aninaiion Fat Cae ition of by allegiance statement of Stone Age of bsidia 1 StOD* MP elopers, Home | 











aided in The further exception in the displays include Roman ‘ con Pe 


eevee eee ee re er ee ea | ee ee ee ee MEDIATE SE] 













ont. | Mew York satiate ‘ai aia . ‘ King v Sa 69 Y 


_The New York County hich are relied upon © SU AN a 
yeeros a : Macnee bey ws = | Welemean © Banque ae | Br ‘ORTGAGE C 


with Messrs. Edwin M ytter- nce is too plain for debate. elles, 254 N. Y., 488: Rest “ INGFIELD AVE., IR 


















WE ARE EQUIPPED TO REMDER YOU QUICK. EFFICIE ‘ , > tae 24: Bie 
SERVICE Off ALL YOUR PHOTOSTAT REQUIREMENT dourg n Kirkland Clark and Finally. by the law of New York of Conflict of Laws, se ; e: ESsex 3-930 
i Houston of uns¢ the creation of an agency is t Judgment affirmed 
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DINNER TENDERED TO EDWARD L. WHELAN, CLERK IN CHANCERY, BY THE CHANCERY COURT CLERK’S 
OFFICE AND FRIENDS AT THE HOTEL HILDEBRECHT, SATURDAY, MAY 6, 1939 


——Candid Photos by Edward E. Mishell 





























Malcolm G. Buchanan, V. 
and Edward L. Whelan 
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George McElroy 
and Joseph A. Delate 






































—_ ——- 
eof =F 332 
fad -_ * — 
























































Rebert D. Grosman, A. M. 


Common 














Pleas Judge 














Frank Jacques 
Deputy Surrogate 


Edward L. Whelan and 
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and Norman T. Rogers, A. M. Lloyd Thompson é Toastmaster, Julius Kwalick 
: : of Union County 
mm + + ‘oO + - 
Wins Over Collection th ie) ry the er yect to’ nothin this paragraph is in- JUSTICE FRANKFURTER 
id fi fl ir by al pro- tended to prohibit the defend- IMPROVING 
Agency if any c ike e take an officers or employees 
ed Dt espect to fre ministerial filing The very noticeable 
qirom page i) —_ cjaim ( d and, u claim as attorneys-in-fact istice Frankfurter has bee 
d C xt t] C ecifi ( ted by the for « (when so authorized aking in the 
ei t Common Pl ( tl mand fr nding and participat opinions f1 
| Schwab FY ticiy iv meeting of credito1 point of readabi 
Text of Decree ! part nd tir upon any matter may soon be re 
ming tr oO! ) atic I d the credito: of mparable t 
ing ¢ rd ed é te i ce Hughe The latt 
c id a \ ndl f cred f u in t t 4 
t Select Lawyer ae Peers ate iu r 7 ne ha i 
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ined and ed empl ce Site eee 
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jew Jersey S ag A re Plainfield Title and Mortgage 
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Leading iting judicial proceedings client Guaranty Co. 
ot hal tl persons 7. Fre oli laim 
F H A 2. Fi ep nting or stat- demand n the est oO 
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Smiths Still In Lead 


Washington, (CCNS A year 


has made no change in name 
leadership on the rolls of the 
Social Security Board the 


Smiths still holding a very com- 


} 


fortable lead over the Johnsons 


and Browns 

Checking ove! it rccoun 

imbers, the board found that 
471,190 of 43,900,000 names 
are Smiths Next in line are 
Johnsons 350,530: Browns 254,- 
750: Wilhliamses 250,312; Millers 
240.180: Jone 235,540 then 
Davis, Anderson, Wilson, Taylor 
Thomas, Moore, White Martin 


Thompson, Jackson, Harris 
Lewis, Allen, Hall, Green, Robin- 
Baker, King, Nelson and 


Adams 
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HOME-LIFE OF FUTURE 


REVEALED CHANCERY NOTICES 
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EDERAL PROCEDURE 


nued from page 1) 


Es 








ve Clark told his audience 
too much energy is con- 
3 and time wasted in pre- 
ary “sham battles” between 
mevs which in no way af- 

1e result of litigation. 
n with the efforts made in 
les to simplify procedure 
y-five to thirty opinions 
estions arising before trial 
reported in the advance 
each week, he added, 
ing out that the English 
m in which all questions 
assed on at the trial was a 
2) <M of ideal on which the com- 







patterned the present 
dure. 
iscovery and Inspection 


ussing various improve- 
under the rules, Judge 
pointed particularly to the 
ified procedure covering 
sive rights to discovery and 
ction. He said attorneys 
riticized this change as be- 
jangerous to defendants in 
g position but added that 
s not in accord with this 
and felt that the 
be reached with more 
y because of the change 
e rules do not regulate pat- 
nd copyright litigation, 
» Clark said. because the 
was not certain of 
rity in that field. The 
Court, however 


a 


will 
ably attend to this omission 
he concluded 


CHANCERY NOTICES 
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Written Warnings To Be 
Sent To Traffic Violators 
Failure to Shee May Mean 


Fine or Jail Term Under 
Minnesota Scheme 





St. Paul, (CCNS) — Something 
new in the interest of safety on 
the highways of Minnesota, a 
concerted move to eliminate the 
careless or indifferent “repeater” 
in minor traffic law violations 
was announced by Elden Rowe, 
chief of the State Highway pat- 
rol. 


In the past, when highway 
patrolmen have observed driv- 
ers who were violating traffic 
laws, but either were unaware 
that they were doing so, or had 
a mistaken idea that the in- 
fraction was not serious enough 
to warrant their arrests, officers 
have merely stopped the driver, 
given him a verbal warning, ad- 
vised him of what the conse- 
quences might be, and sent him 
on his way with the under- 
standing that it was not to hap- 
pen again. But, whether be- 
cause of carelessness or indiffer- 
ence, the patrol has found that 
in many cases they were warn- 
ing the same drivers repeatedly 
for the same violations. As 
result from now on, drivers will 
no longer be given a_ verbal 
warning. It will be a _ specific 
written warning, of which a rec- 
ord will be kept in the driv 
license division. 


ers 


The driver who receives one 
t fails to observe the warning 
may find himself facing a fine 
or jail sentence. If a driver re- 
ceives two of these warnings for 


Dut 





the same violation within a year 
he will be arrested and taken 
to court. The sentence may be 
as much as 90 days in jail, or a 
fine of $100 
The d ot mean that 
e highway patrol has lost pa- 
nce r has relaxed its policy 
-ourtes! ivers. The tags 
me black marks on a driv 
‘ecord only provided he be 


ter” 


repped 


YOU’LL CONVENE 
IN COMFORT 


When You Come To 
The Shore June 2d & 3d 


CHetel, 


DENNIS 


Gn THE BOAROWALK 


WALTER J 


BUZBY, INC. 


yevevververervererrrreTeTTTrrrYTYTYY. 


SOCIAL LEGAL 
CALENDAR 








AAA AAA AAA aaaaaaaaaaad 
May 17 
Banking Section. New Jersey 
State Bar Association. 
Meeting at the Downtown 
Club, Newark. 
May 20 


Federal Bar Day. 
World’s Fair. New York 
May 21 
Plainfield Bar Association 
Meeting at the Park Hotel, 


Plainfield 
June 2, 3 
New Jersey State Bar ameter 
tion. 
Annual Convention, Atlantic | 
City 


July 9 to 14 
Bar Association 
Convention, San Fran- 


American 
Annual 
C1sco 








Wage ad Hour Pamphlets 
Available 


The Wage ‘and H Hour Division 
of the U. S. Department of Labor 
has announced the following lit- 
erature available for distribution 
ipon request: 

The following Interpretative 
Bulletins had been issued prior 
to February 21: 

No 1—General Statement as 
to the Coverage of the Fair 
Labor Standards Act of 1938. 

No. 2—Application of the Fair 
Labor Standards Act of 1938 to 
the District of Columbia and 
Territories and Possessions. (In- 
cluded in the same pamphlet as 
No. 1). 

No. 3—-General 
to the Method of Payment Un- 
der the Fair Labor Standards 
Act and the Application of Sec- 
tion 3 thereto 

No. 4—Maximum Hours 
Overtime Compensation 

No. 5—Further Statement 
to the Fair Labor Standards 
f 1938 


WI 6 


Statement as 


and 


as 
Act 
O 
Se Es- 
id 
Exemption 
13 (2) 


indards Act 


nd rvice 
Scope a 
Applicability of the 
Provided by 
of the Fair 
f 1938 
No. 7 Fore rs 
Operations Incident to or 
Conjunction v Farming 
erations 

No 8—Cr 


Sectlor 


Labor St 


fa 


imbering 
in 
Op- 


Bargaining 
Section 7 
1) and Sectior 7 (b 
Fair S dards 


(b) 
the 


(2) of 


Labor Act 
ied prior to 
int to require- 


-pulations 

February 21 pu 

ments of the A:t 
Regulations 


plicable to In- 


dustry Committ pursuant t 
Section 5). Tite 29. Chapter V, 
Code of Feds Regulation: 
Part 511 


Regulations Record to be 
Kept by Employers (pursuant to 
Section 11 (c)—and Explanation 
of the Records Regulations. Title 
29, Chapter V, Part 516. 


Regulations Applicable to Em- 








ployment of Apprentices (pur- 
suant to Section 14). Title 29, 
Chapter V, Part 521. 


Regulations Applicable to Em- | 
ployment of Learners (pursuant 
to Section 14). Title 29, Chapter 
V, Part 522. 


Regulations Applicable to Em- 


ployment of Messengers (pursu- 
ant to Section 14) Title 29, 
Chapter V, Part 523 


Regulaticns Applicable to Em- 
ploym Handicapped Per- 
sons (pursuant to Section 14) 
and amendment. Title 29, Chap- 
V, Part 524. 


nent 


ter 


Regulations Applicable to In- 
dustries of a Seasonal 
to Section 7 
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(pursuant 


French And German Writers In Latest Duke Quarterly 


Durham,‘N. C..—Reforms in the 
law of alimony introduced in 
Germany by the National So- 
cialist party form the subject of 
discussion in one of the ten ar- 
ticles comprising a symposium 
on “Alimony” which has just 
been published as the Spring, 
1939, issue of Law and Contem- 
porary Problems, the Duke Law 
School quarterly. 


Writing on the new German 
| law, Dr. H. Mankiewicz, Secre- 
| tary of the Institute of Compar- 
| ative Law of the University of 
|Lyons, France, and formerly a 
German judge, points out that. 
| although the National Socialists 
harshly criticize the legal con- 
cept of marriage which prevail- 
led in republican Germany, nev- 
l|ertheless the changes they have 
introduced in the law are such 
| as would meet the approval of 
| liberal students of marriage and 
|divoree. Thus, whether’ the 
wife’s capacity to earn an in- 
| come will be taken into account 
| will depend not only on the cir- 
|cumstances before the divorce, 
as was the case under the old 
| law, but also on the parties’ cir- 
‘cumstances following the di- 
vorce. The divorced husband’s 
obligation to support a new wife 
and children is also to be given 
consideration. In some situations 
alimony will be granted even 
though the husband is _ not 
shown to be at fault. 

Dr. Mankiewicz’ article was 
translated from the German by 
Professor L. L. Fuller of the 
Duke Law School. 

With the exception of an art- 
icle by Mlle. L. M. Mitchell, of 
the Institute of Comparative 
Law of the University of Paris, 
on The French Law of Alimony, 
the remaining articles of the 
symposium relate to the alimony 
problem in this country. Among 
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Determining the 
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suant to Section 3 (m). Title 29 
Chapter V, Part 531. 
Regulations Defining the Tern 
Art Production” ‘pursuant 
to Sec and Section 13 
Title 


ing. 
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and Amendment 
Chapter V, Part 536 
The Act itself (Public No. 71é 
75th Congress: Chapter 676 
3d Se S. 2475) ha: 
reprinted for distribution 
equests for information 
hould be made specific as 
possible. Publications should be 
yrdered by number or title. All 
nquiries should be addressed to 
the Information Branch, Wage 
and Hour Division, U. S. Depart- 
ment of Labor, Washington, D.C 
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ssion; also 


RP 


as 


| February 


the contributors 
of family law 


are professors 
in American law 
schools, social scientists, social 
workers, and two members of 
the third year class of the Duke 
Law School. 

The first two articles deal with 
the changing social setting of 
alimony law in this country and 
its legal background and pres- 
ent statutory structure. There 
follows a group of articles dis- 
cussing the exercise of judicial 
discretion in fixing and modify- 
ing of alimony awards and the 
distribution of marital property. 
Succeeding articles treat the in- 
terstate enforcement of alimony 
decrees, the practical problems 
encountered in obtaining com- 
pliance with awards, and the 
psychological effects of alimony 
upon husbands and wives before 
and after divorce. 
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William A. Calhoun, of Or- 
ange, who was admited to the 
bar in 1897 died May 9th. He 
was appointed judge of the Or- 


; ange District Court in 1931 and 


that 
1939. 

Judge Calhoun, who was a vet- 
eran of the Spanish American 
War, served as a Commissioner 
in Orange from 1914 to 1918 
when he became city counsel. 


served in capacity until 
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by counterclaim for deed was not delivered to it un- 
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~ Acontinued from page 3) 
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a or otherwise, as may be 
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not be obtained by a party 
pleadings and case are 
The rule assumes a de- 
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Ct Com or some weakness in the 
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the im to have lost the right to 


dor defend. If the plead- 
are sound, no terms can be 








sed.52 
Effect of Granting the 
Motion; Summary Judg- 
ment. 


old rule was that upon 
striking out of a pleading 
ut leave to amend or plead 
judgment of nil dicit (as 
a default in pleading) was 
in favor of the successful 











y’s statute provides that 





may xamment interlocutory or final 
stee gam be entered for such part of 
bankwmgrtiff's claim as is left un- 
neeniggested aS a result of striking 


part of an answer, and 
1 may proceed to trial 
the residue.*4 


vce the 1928 statute the 
the order striking out 
part of a frivolous com- 
r counterclaim shall in- 
whether such _ action 
be with or without pre- 
to the institution of an- 

r proceeding at law, based 
e same cause or causes of 
s were set forth such 


paint or counterclaim”’.5 
default in pleading by 
whether a re- 
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rresulting from the fail- 


tk to ie an answer 





as 


out an al 





interioc- 


nd 








judgment in 
ight to recover a 


juidated demand aris- 


contract express 


r Weed, sealed or not sealed; 
vs ° upon a judgment for a 


um; or (c) upon a stat- 
regulated by Sup. Ct. R. 


But the essential 

nat this is really a combin- 
separate motions 

C istratec in Supreme Court 


where a Supreme Court 
mer (who is a Circuit 
order the 
“§ Striken out as frivolous 
n order the entry 
udgment"= and 
es have been assessed 
uce of the Supreme Court 








ace 
“ue 


can 


ol 


aivtver 





Pr =e 
Ms Aen § E i 
»R laos 2s 6 
HE Mies. ne 
a 
ies ¢ s I 









must order the judgment en- 
tered;®* except that since 1934, 
judgment may be entered as of 
course, as in ordinary cases of 
default." 

13. Judgment As For Want 

Of A Plea 

In 1846, an attorney who 
didn’t care to take the tedious 
method of moving to strike out 
a frivolous demurrer, or the 
longer method of arguing the 
demurrer, tried the experiment 
of signing judgment “as for 
want of a plea”, merely disre- 
garding the demurrer. Upon a 
motion to set aside the judg- 
ment as irregularly entered, the 
court held that the proper prac- 
tice was to move to strike out 
the demurrer, etc., but inasmuch 
as the demurrer was clearly friv- 
olous the court refused to dis- 
turb the judgment unless an af- 
fidavit of merits was present- 
ed.® 

The idea won approval, and 
the method was authorized by 
statute 5 years later.’ The pro- 
vision was continued by the Re- 


vision of 1877 with an added 
provision for re-opening such 
judgments;"? and finally aband- 
oned in the Practice Act of 
1903."* 


14. Review And Appeal 

The common law rule was that 
the granting of a motion to 
strike out a pleading as frivolous 
and the entry of judgment 
thereon not reviewable on 
writ error;"* for the 
that the plea or demurrer strik- 
en out did not appear in the 
formal record;*” and even if the 
proceedings on the motion were 
brought up the appellate 
rt by writ of certiorari 
after an allegation of diminu- 
tion in the record, it would still 
be reviewed because it w 

tter of discretion.”! 
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appeal from the o strike 
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The appeal lies only after final 
judgment** and then only from 
order to strike out a pleading 
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to strike the reasons being 
was a discretionary pow- 
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This latter method is no long- 
er available because of Sup. Ct. 
R. 30, but the moving party to- 
day, can probably shift his 
ground, and in the answering 
pleading raise the objection un- 
der Sup. Ct. R. 40 that the 
pleading “discloses no cause of 
action, defense or counterclaim” 
as the case may be. Other pos- 
sible alternatives are motion for 


non-suit, motion for directed 
verdict, and motion in arrest of 
judgment. 


In addition, if the complaint 


be the defective pleading, then 
on appeal the defendant may 
assign the common error that 


the complaint is “insufficient in 
law”.75 
If the pleading be striken out 


with leave to amend or plead 
over, and the party takes ad- 
vantage of the leave granted 


and pleads over, then he waives 
the right to review such order.*® 
While this rule was established 
with reference to demurrers and 
special demurrers, no such rule 
anent motions to strike out as 
frivolous being then possible, be- 
cause such motions were not re- 
viewable at all, the rule would 
probably and properly be ap- 
plied under today’s statute 
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Third Guild task will be to re- 
/emphasize the guaranties that! 
underlie our democratic theory 
|of government, the leader con- 
cluded. It will be the work of 
‘Guild committees, particularly 
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